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law dealing with norms of law in control everywhere. This conception of 
universal law, based on the analogy of the natural sciences, seems to 
leave out of account the element of human volition and caprice, involved 
in all positive law. We shall do well if ever we develop satisfactorily a 
science of comparative administrative law. 

Thomas Reed Powell. 



An Introduction to the History of the Development of Law. By 
Hon. M. F. Morris, Associate Justice of the Court of Appeals 
of the District of Columbia (Washington, D. C: John Byrne and 
Company, 1909. Pp. 315.) 

In the preface we are told that this book is "the outgrowth of some 
lectures delivered several years ago before the post-graduate class of 
the University of Georgetown;" and that it makes "no pretensions to 
originality or novelty." It may be added that there is little evidence 
that the author is acquainted with the critical literature of any of the 
many subjects with which he deals. Except the prefatory acknowledg- 
ment of "great indebtedness to Messrs. Pollock and Maitland's History 
of English Law, and to Prof. Guy Carleton Lee's admirable work on 
Historical Jurisprudence," there are no citations of modern authorities, 
while the references in most cases to ancient writers or codes are evi- 
dent at second hand. There are no footnotes. Judge Morris believes, 
apparently that bibliography is not a vital part of a subject in modern 
graduate study. Indeed, the dogmatic tone of the old-time lawyer, 
who ignores the lay literature, pervades the volume. It is astonishing 
with what serenity the learned judge treads a field, bristling with hard 
problems, which the trained scholar approaches only with fear and trem- 
bling. 

The first chapter, on the Origin and Nature of Law, and the Law of 
Nature, is a curious product of antediluvian beliefs and arrested educa- 
tion. The author's scientific fitness for the delicate task which he has 
undertaken may be judged from an opening paragraph: 

"Whether we aqcept the fashionable, but in this regard wholly unsup- 
ported and irrational theory of evolution that would develop civiliza- 
tion from barbarism, barbarism from savagery, and the existence of 
savage men from a simian ancestry, or whether we adopt the more 
reasonable theory, sustained by the uniform tenor of all history, that 
barbarism and savagery are merely lapses from a primordial civilization, 
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we find man at all times .... in subordination to some rules 
of law more or less fixed, and recognized by him to be binding upon him, 
even though he has oftentimes been in rebellion against some of their 
provisions." 

The author is a thoroughgoing believer in the creation theory. He 
has no use for the doctrine of social evolution. The "Creator of the 
human race" he tells us, "is the fountain and source of all law." From 
"the Creator alone all human law derives its sanction; without reference 
to the Creator there can be no justification for the existence of human 
law. " Accordingly he criticises "some American writers," who he alleges 
have shown favor to the "compact theory" because they are "fearful to 
find a common source for religion and politics, the Church and the State, 
. in one original mandate from God to man, and who 
therefore are reluctant to go back to Sinai or to Eden for the source of 
our municipal, as well as of our religious law." We are favored with 
a half-theological discussion of the "law of nature," that is, of "God's 
law," from which "are derived all our rights and duties;" but we find 
no evidence that the writer is acquainted with the interesting literature 
dealing with the theory of the law and state of nature," especially with 
that part of it which has appeared since Sir Henry Maine's epoch-making 
criticism in 1861. Savages, he is careful to tell us, live, not in a state 
of nature, but in a state of criminal degradation far removed from the 

condition which the God of nature had intended for man 

Of course, the rude usages of savages living in a state of degradation 
and infamy, is no proper criterion of the law of nature." 

If the author's scientific attitude is mediaeval, his temper is hardly 
judicial. The theory of the divine right of kings he calls "an infamous 
doctrine, " which nevertheless was maintained by the " English govern- 
ment in the days of Plantagenet, Tudor, and Stuart sovereigns, and down 
to that comparatively modern time, .... when Oliver Crom- 
well and his merciless horde of pious ruffians and shrewd fanatics 
shattered the theory forever on the bloody battlefields of Naseby and 
Marston Moor." The scholar who really knows English history will 
not ask that a writer shall ardently admire the characters of some of 
the English kings; but is not this a trifle strong? "Though some of 
them were men of ability, there can nowhere else be found a series of 
rulers so utterly unprincipled and dishonest than (sic) the monarchs 
of England, with only three or four exceptions, from William the Con- 
queror to William IV." One need not love Henry VIII, and yet hesi- 
tate to assert, even before a "post-graduate class," that he "was easily 
the worst of all the ruffians that ever wore a crown" (p. 263). 
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Chapters ii to vi inclusive are devoted mainly to summaries of 
various ancient legal systems, beginning with the "Mosaic law" and 
ending with the development of the law in Rome." Everywhere the 
treatment is conventional; and everywhere one seeks in vain for an 
illuminating discussion drawn from the abundant critical literature. 
Thus in trying to explain the origin of the "tribal organization of 
Israel" (p. 37) or that of polygamy and monogamy (pp. 34, 128-29), 
what opportunities were afforded to draw upon the enormous mass of 
research which is now devoted to matrimonial institutions and tribal 
systems in all parts of the world! One might infer from the tone of 
Judge Morris's discussions of social origins that a tribal organization 
might be made or perpetuated by Moses, or be handed down from Jeho- 
vah to the Jews ready-made like a suit of store-clothes. In like spirit, 
he declares that "the Israelites in general remained an agricultural 
people until the latest day of their national existence. For this reason, 
and because it was probably so intended by Moses, inasmuch as the 
tendency of commerce is to substitute Mammon for Jehovah, there is 
no great space devoted to personal property or to the matter of con- 
tracts in the Mosaic legislation." No allusion is made to the fact 
revealed by modern research that the Jews first gained a liking for trade 
during the period of the Babylonian captivity. 

Similar shortcomings abound. A fair account of Babylonian laws is 
given. Their surprisingly high social and ethical quality is appreciated: 
but how much more exact and full of meaning the discussion might have 
been had the author made use of the code of Hammurabi (2250 B. C), 
revealing as it does a civilization far in advance of that of the Jews in 
the days of Abraham. To this code no allusion is made. In the dis- 
cussion of the laws of Athens, far too much is made of the court of the 
Areopagus which ceased to be of much importance before the age of 
Pericles; while no mention whatever is made of the procedure before 
the dikasts in the Heliastic courts, the most significant feature of the 
judicature of Athens. 

A pretty good outline of the salient facts in Roman legal history may 
be found in the sixth chapter; but the narrative is uncritical and some- 
times very inaccurate. For example, it is not correct to say that the 
senate was "always selected from the Patricians" (p. 151). It is 
misleading , to say the least, to define jus gentium as "' the law of the 
nations, or international law; " and it is a serious error, if thus it is intended 
to say that the jus gentium was "international law" in the technical 
sense. It is hardly critical to accept at its face-value the story that the 
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Twelve Tables were influenced by the laws of Solon. What must one 
think of such statements as these regarding the Corpus Juries Civilis of 
Justinian? 

"The Digest is an elementary treatise on the whole law, intended 
alike for the use of students and for the use of those who administered 
the law; and it is a revision and condensation of all the previous authori- 
tative commentaries on the law into one consistent whole. It contains 
seven parts, subdivided into fifty books; and it follows in the main 
the plan of Gaius in his commentaries, which are very often cited and 
quoted" (pp. 175-76). On the contrary, in a general way, the plan of 
the Digest follows the order of the praetorian edict; and to call the Digest 
an elementary treatise" is certainly quite original. The Institutes of 
Justinian are described as if that manual were wholly a new composition ; 
while in that connection no reference at all is made to the work of Gaius, 
bearing the same title, upon which chiefly the Institutes of Justinian 
are based. The Novels are called an "appendix or supplement," 
containing "various laws and ordinances that had been omitted by 
inadvertence from the Code or Digest. Does not Judge Morris know 
that the Novels are new statutes (novellae constitutiones) enacted after 
the other parts — the only parts proper — of the Corpus Juris were com- 
pleted and that the collection of them is a matter of much later date? 

Clearly the author is not properly equipped for the safe discussion 
of ancient law. In that part of his book devoted to the history of 
English law, he is more at home; and for the hardest problems he has 
wisely accepted the guidance of Pollock and Maitland. Yet this part 
is marred by violent judgments due to his strong religious bias. It 
is much to be regretted that Judge Morris consented to publish these 
lectures; and it is a public misfortune when college students are given 
such uncritical guidance. 

George Elliott Howard. 

The Federal and State Constitutions, Colonial Charters, and other 
Organic Laws of the States, Territories, and Colonies now or hereto- 
fore forming the United States of America. Compiled and edited 
under the act of Congress of June 30, 1906, by Francis Newton 
Thorpe, Ph.D., LL.D. (Washington: Government Printing Office. 
1909. 7 vols.) 

In the printing of texts Dr. Thorpe has in the main followed Poore's 
plan of giving a constitution and then following it with amendments 



